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Exercising discretion when granting a stay of proceedings 

 
08/07/2016 
 

Dispute Resolution analysis: In the case of Polonskiy v Alexander Dobrovinsky & Partners LLP the High Court 
considered a claim for damages relating to alleged misrepresentation, deceit and negligence. Leigh Crestohl, 
senior solicitor and Zoya Burbeza, solicitor at Zaiwalla & Co, explain the background to the case and the 
potential implications of the judgment. 
 

Original news 

Polonskiy v Alexander Dobrovinsky & Partners LLP [2016] EWHC 1114 (Ch), [2016] All ER (D) 37 (Jun) 
 

What was the background to this case? 

The claimant is a well-known Russian oligarch who established a group of construction companies known as the Potok 
Group (Potok). The second defendant (Dr Dobrovinsky) is a well-known successful lawyer in Moscow. The first defendant 
is a law firm based in London in which Dr Dobrovinsky is a nominal partner (London LLP). The third defendant (Ms 
Levinzon) is a partner in the English firm. 

The litigation arises out of a transaction in which Dr Dobrovinsky was engaged as an agent to locate and introduce on 
behalf of the claimant a buyer for the latter’s majority indirect interest in Potok (the transaction). The claim is for damages 
for alleged misrepresentation, deceit and negligence. 

The principal complaint of Mr Polonskiy is that he had been led to believe that his interest in Potok would be sold to 
Roman Abramovich. The purchaser of his stake in Potok was not Mr Abramovich, but a certain Mr Trotsenko, who was 
already a minority shareholder in the group, and a business rival of Mr Polonskiy. The claimant also complains that the 
transaction was not as commercially advantageous as that which he was led to believe he was concluding. Dr 
Dobrovinsky has brought a counterclaim for the unpaid commission due to him under an agency agreement. 

At the time that these transactions were discussed, Mr Polonskiy was being detained in prison in Cambodia following an 
incident on his yacht where he allegedly attacked one or more crew members. The claimant had in fact moved to 
Cambodia, a country with which Russia did not have an extradition treaty, and in June 2013 the claimant was indicted in 
Russia for embezzlement in relation to certain real estate projects, although the Russian Federation had failed before the 
Cambodian courts to secure the claimant’s extradition to Russia. These projects and criminal proceedings are not relevant 
to the London proceedings. 

In May 2015, Mr Polonskiy was detained on his yacht by the Cambodian authorities, and returned to Russia. Upon his 
arrival in Moscow, he was arrested and has since remained in a pre-trial detention facility in Moscow awaiting his trial on 
the pending criminal charges. 

In January 2016, (some seven months after his solicitors had first raised the issue, and shortly before the case 
management conference in the case) Mr Polonskiy applied to the High Court for a stay of his claim, and the counterclaim, 
until the end of December 2016 when the criminal case in Russia was expected to be concluded. The grounds for the 
application were that privilege in respect of the claimant’s communications with his legal advisors in Russia was ‘likely to 
be breached’ by the authorities responsible for the prison, and that the circumstances of his detention prevented him from 
providing full instructions to his legal advisors and reviewing draft documentation. The evidence in support of the 
application alleged that Russian authorities were leaking privileged information about the proceedings in London to Dr 
Dobrovinsky and that Dr Dobrovinsky had been in possession of privileged documents which must have been provided to 
him by Russian authorities. The evidence was deeply contested and the claimant subsequently made a further application 
that certain witnesses attend for cross-examination. 
 

What did the court decide and why? 
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On 27 May 2016, Mr Gabriel Moss QC, sitting as a deputy judge of the High Court (Chancery Division), dismissed the 
applications. An order in relation to consequential matters (permission to appeal and costs) is still as of 30 June 2016 
outstanding. 

The court concluded that there was no credible evidence that the defendants had been receiving access to the claimant’s 
privileged material from the Russian authorities. The court found the claimant’s approach to this aspect of the case to be 
‘febrile’ and predicated on a belief that Dr Dobrovinsky had some special influence behind the scenes, when in fact it was 
not based on any credible evidence. It was not established that the defendants were receiving any privileged documents 
from the Russian investigators. 

The court rejected as ‘very difficult to believe’ evidence from the claimant’s Russian lawyers that privileged documents 
had been handed over to them (in the form of fee notes from Mr Polonskiy’s London solicitors) at a meeting in Moscow. 
The court was struck by the failure of the claimant’s legal team to object or complain about this at any point prior to 
making the application, given that it seemed to prove the very allegation that they had been asserting in correspondence 
for several months previously. 

The court noted that these allegations had been made against a background which included various examples of ‘litigation 
paranoia’ such as the claim that Dr Dobrovisnky had somehow been complicit in the claimant’s arrest in Cambodia and 
that his passport showing him to be in Thailand at the time of the alleged meeting should be subject to forensic 
examination, or alternatively that he had surreptitiously interrupted his holiday to return to Moscow for a meeting. The 
court concluded that the claimant’s witnesses demonstrated an ability to convince themselves of something that was on 
its face impossible, in light of the evidence. However, the court found it unnecessary to decide whether this witness 
evidence was a deliberate fabrication or ‘some sort of confusion or self-persuasion in the febrile approach of this aspect of 
the litigation’. It was sufficient that the claimant had failed to discharge the onus necessary to satisfy the court that a stay 
was justified. 

As regards the conditions of the claimant’s incarceration in Moscow, the court was prepared to accept as a general matter 
that there was a serious risk of the claimant’s privileged documents and conversations being intercepted and recorded by 
the prison authorities and investigators, and that this moreover could have a ‘chilling effect’ on the conduct of the civil 
proceedings in London. However, the court also took into consideration the fact that the issues in the two sets of 
proceedings only had a limited degree of overlap, and that the claimant appeared able to continue to conduct a 
confidential arbitration proceeding in London. The general risk raised by the claimant had to be weighed against the 
disadvantages to the defendants bearing in mind that they were professionals against whom serious allegations of 
impropriety had been made. A stay would likely cause the trial window to be lost, thereby delaying an expeditious trial of 
those allegations and, moreover, preventing Dr Dobrovinsky from pursuing his counterclaim. 

The court concluded based on Akciné Bendrové Bankas Snoras (in bankruptcy) v Anton [2013] EWHC 131 (Comm), 
[2013] All ER (D) 49 (Feb) that the claimant had to show that there was a ‘real risk’ of serious prejudice which may lead to 
injustice, as opposed to a merely notional risk of injustice . He did not need to go further and meet a ‘rare and compelling’ 
test as in Reichhold Norway ASA and another v Goldman Sachs International [2000] 2 All ER 679 where, as here, the 
applicant for a stay was a defendant in a criminal proceeding, the ‘real risk’ test was more appropriate. However, the risk 
of any injustice would normally arise in the context of the criminal case, as in a civil case the judge can make necessary 
allowances to prevent any real injustice being suffered. The court also found it unusual for the claimant to seek to stay his 
own proceedings.  

In applying the test, the court found that the claimant had failed to discharge the onus of showing a real risk as opposed to 
merely a notional risk of injustice. Although there was risk of a ‘chilling effect’, the risk of injustice had not been made out 
in any concrete way. The important issues in the two sets of proceedings were distinct, and there was no evidence of any 
advantage to the Russian prosecutors of learning privileged information pertaining to the civil proceedings nor was there 
evidence of any likely leak of privileged information by the Russian authorities to the defendants. 

The court also noted that the claimant had failed to move urgently in respect of this issue and had apparently also been 
conducting arbitration proceedings in London which also overlapped to a certain degree with the criminal proceedings. 
There was therefore reason to believe that the claimant should be in a position to continue to conduct the civil 
proceedings in London. The general problem faced by the claimant in his circumstances in Moscow had to be weighed 
against the specific and undoubted prejudice to the defendants given that the trial date would likely be vacated, leaving 
them subject for many more months to serious allegations of impropriety, and a delay in the pursuit of the counterclaim. 
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What are the practical implications of this decision? 

This decision clarifies the test to be applied when considering whether a stay should be granted on the basis of injustice to 
the applicant, said to result from pending criminal proceedings in another jurisdiction. 

Although there are authorities dealing with a stay of proceedings in commercial cases where there are other pending civil 
proceedings, this decision distinguishes a situation where a party is also a defendant to a criminal proceeding. 
 

What are the key issues to consider when seeking a stay pending criminal proceedings in 
another country? 

The court will be most concerned to protect the applicant’s rights as a defendant in the criminal proceedings, and most 
notably the right to remain silent and the protection against self-incrimination. It is from that perspective that the court will 
assess any real risk of injustice were the civil case to proceed. The court will consider the extent to which there is an 
overlap of issues between the civil and criminal cases, and the extent to which the judge in a civil proceedings could 
impose safeguards to provide protection against the risk of injustice. This decision demonstrates that the court will also 
seek to balance those risks against any disadvantages to be suffered by the other party in the civil proceedings. 
 

What will the court consider when determining whether the other side has gained access to 
privileged material? 

This decision demonstrates that the court will treat allegations of access to privileged material seriously. However, they 
will be subject to the same careful evidential scrutiny as any other serious allegation, particularly where the allegation is 
denied. Ultimately, as in the present case, the court is unlikely to stay the proceedings if the evidence put forward is not 
credible. 
 

Any further thoughts? 

Although a stay is generally considered to be a discretionary matter of case management, this decision demonstrates the 
range of issues and interests that fall to be determined in exercising the discretion where a party is subject to both criminal 
and civil proceedings. The court needs to weigh the potential prejudice and injustice to all parties, and the applicant must 
at the end of the day discharge the burden of justifying a stay. 

Interviewed by Alex Heshmaty.The views expressed by our Legal Analysis interviewees are not necessarily those 

of the proprietor  
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