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Security for Costs: Claimant is Resident Out Of 
Jurisdiction 
 

An application for security for costs 
is a popular and effective tool 
employed by English lawyers to 
protect the Defendant against the 
risk that the Claimant, if he or she 
loses, will not discharge their 
obligations under a costs order 
made against them. 
 
One of the grounds under which the 
Defendant can request the Court to 
make an Order for security for costs 
is that the Claimant is resident out of the Jurisdiction of the Courts of England and Wales.   
 
In order to be successful in an application for security for costs the Defendant is required to 
prove that: 
 
a)    The Claimant is resident out of Jurisdiction but not resident in a Brussels or 
Lugano Convention State. 
 
The countries currently governed by the Brussels and Lugano Conventions are the member 
states of the European Community (EC) and the European Free Trade Area (EFTA), i.e. 
Austria, Belgium, Denmark, Finland, France, Germany, Greece, Ireland, Iceland, Italy, 
Luxemburg, Netherlands, Norway, Poland, Portugal, Spain, Sweden, Switzerland and the 
United Kingdom.  
 
b)    There will be obstacles to or a burden of enforcement of a subsequent order for 
costs in the context of the particular foreign Claimant or Country concerned.  
 
This limb of the test has become known as ‘the Nasser test.’ In the writer’s opinion the most 
effective way to prove the existence of this condition is to adduce evidence from a foreign 
lawyer/firm registered and practising in the country where the Order would have to be 
enforced. The evidence may touch upon areas such as cost of enforcement, delay, 
irrecoverable contingency fees or procedural difficulties in the enforcement of foreign 
judgments. 
 
It may be difficult for a Defendant to persuade the Court to make an Order for security for 
costs in cases where the United Kingdom has reciprocal arrangements for recognition and 
enforcement of judgments with the foreign country, or where the foreign country has 
procedures in place for recognising English judgments. The United Kingdom has such 
treaties in place with various Commonwealth and Common Law Countries. 
 
Recently my firm was involved in the case of Sadruddin Hashwani -v- Nurdin Jivraj [2010] 
EWCA Civ 83, in which Lord Justice Mummery dismissed an application for security for 
costs and held that it would be unjust to make such an Order against a Claimant resident in 
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Pakistan. He concluded this on the basis that the United Kingdom and Pakistan have a 
reciprocal arrangement for the enforcement of judgments of the English Courts. The 
applicant, Mr. Jivraj, argued that the political circumstances prevailing in Pakistan, including 
the suspension of senior members of the Judiciary by the Government, constituted an 
obstacle under the Nasser test. This argument was rightly rejected by the Court. 
 
In the case of Ali Burak Dumrul -v- Standard Chartered Bank [2010] EWHC 2625 (Comm) an 
application for security for costs was made against a Claimant resident in Turkey. Mr. Justice 
Hamblen concluded that since enforcement in Turkey takes longer than in the UK, and the 
costs of enforcement are more than in a Brussels or Lugano State, it would be just to make 
an Order for security for costs. Even in this case, however, the judge made it clear that the 
amount of security should be limited to the extra burden of enforcement.  
 
Another case in which my firm was involved is the case of Jayesh Shah and another -v- 
HSBC Private Bank Limited [2010] EWHC 3440 (QB). In this case Mr. Justice Davis held 
that difficulty in enforcement can often depend on the nature of the assets available against 
which the judgment is to be enforced. He held that even though a Claimant is not under an 
obligation to disclose his assets, if he chooses to do so, the Court can take into 
consideration the obstacles to or burden of enforcement in relation to such assets in a 
particular foreign country. 
 
c)    Having regard to all the circumstances, it will be just to make an Order for 
Security for Costs. 
 
It is open for the Court to consider various factors before reaching a conclusion as to 
whether or not it would be just to make an Order for security for costs. In practice, the Court 
usually gives weight to the following factors: 
 
•    Stifle the Claim 
 
Article 6 (1) of the European Convention on Human Right (‘ECHR’) confirms that everyone 
has a right to a fair trial. The Courts therefore are wary of making an order for security for 
costs in cases where the Claimant can prove that such an Order will stifle the claim.  
 
•    Merits of the Case 
 
Generally the Court will not order a Claimant to provide security for costs if, at the time of the 
application, the claim appears highly likely to succeed.  However, the Court does not 
encourage parties to engage in detailed arguments over the merits of the case during an 
Application for security for costs. 
 
•    Counterclaim by Defendant 
 
A Court usually will not make an Order for security for costs in respect of a claim where the 
same issues arise on a Counterclaim in the same proceedings.  However the Courts have 
regarded it as just to order security for costs in cases where the Claim raises substantial 
factual enquiries which are not the subject of any Counterclaim.  In cases where the 
Counterclaim goes beyond the issues pleaded in the Claim, it will be difficult for the 
Defendant to obtain an order for security for costs against the Claimant because if such an 
order was made, its affect would be to give the Defendant security against the costs incurred 
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on account of his own Counterclaim. 
  
Conclusion 
 
Even though the Civil Procedure Rules give a wide discretion to the Court in making an 
Order for security for costs, it has become increasingly difficult for the Defendant to obtain 
such Orders.    

  

Kartik Mittal 
Solicitor 
 
Zaiwalla & Co LLP 
 
Tel:          +44 (0)20 7312 1000 
Web:       www.zaiwalla.co.uk   
Email:     info@zaiwalla.co.uk 
 

 
 

      


